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or what you didn’t do, it’s how are we going to make things better. That’s the 
way I see it.

She said, “There are other schools or districts where my friends work and it is 

very political and they don’t even know if they will have a job the following year because 

this school board member is going to come in or this one’s coming out.” She said that 

she had never seen that type of situation in the Frankfort community. “I have never seen 

that in this community. I honestly don’t feel that it is that way. There is a comfort level 

with this school board and school district that you won’t find in other school districts, I 

think.” In her community it was more about how you are and teachers don’t fear, that if 

faced with a dismissal hearing that the board would personally go after them. She said,

“ ... you don’t feel that these board members got on the board to go after people. I think 

that they are there to do their job, to maintain what needs to be done for the school 

district at all levels and to be fair.”

Also a coach with the Frankfort Independent School District, Ms. Garcia would 

hear from the students during practice about the case of the two band directors. She said, 

“ .. .1 guess I just saw more of it with the kids. They would be upset and some kids would 

be crying and when we asked them what was the matter, the students would respond well, 

you know, Mr. Whatever, the band director, this and that, and we were like, WOW!” She 

mostly just tried to comfort them, but felt that the two cases had profound effects on the 

entire community. “It just hurt a lot of people, I think, you know, maybe the way it just 

happened, all of a sudden. It was unexpected.”

The band students who also participated in athletics were more directly involved. 

According to Ms. Garcia, “ .. .it was the band director and the students were like, no 

they’re accusing him and it’s not true, because, of course, you look up to somebody, and
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you think the world of them, and when somebody else is trying to bring them down it’s 

like, no, everybody else is the bad guy.” She theorized that it was just like any other 

situation where a person is going to have people that lend support because of loyalty and 

because they believe in that person.

Dr. Oscar Gutierrez was superintendent of schools at another district, Church ISD, 

when he requested a hearing examiner for his personal dismissal case. In October 2000, 

Hearing Examiner Minerva Gonzalez was assigned to oversee the case of Church ISD vs. 

Dr. Oscar Gutierrez after the school board moved to terminate his employment contract 

that was to be in effect through June of 2003. He first referred to the law in 1999 when 

an educator was going through the dismissal process and he was the superintendent of 

schools. He indicated that he also knew at least three other educators with previous 

experience with the hearing examiner process.

Dr. Gutierrez stated that he preferred not to dismiss someone in the middle of the 

contract unless the “students are being compromised.” Other than that, if  it’s a problem 

with cooperation, or working as a team, for example, he prefers to deal with that than to 

disturb the instruction. In his words, “If you have someone working in the middle of the 

year and the person is not doing his work, and it is a problem having to do with for 

example submitting reports or something of the same nature, the school district can wait”. 

According to Dr. Gutierrez, the children should not be compromised; he would rather that 

the instruction continues until the end of the year. Then at the end of the year, he will 

deal with the situation. “Unless children are being compromised, such as in a case of a 

teacher who’s touching a student improperly or the use of drugs, then you would have to 

act on that.” He also discussed the importance of proper and sufficient documentation.
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According to Dr. Gutierrez, if you do not have the evidence you are disturbing the 

process of instruction. He said, “It is no so much the expense incurred with these 

hearings, it primarily has to do with whether the instruction is being compromised.”

Ricardo Cantu is an educator from Church ISD who was familiar with Dr. 

Gutierrez’s case as well as another previous one at the district. “My understanding is that 

he was our last superintendent and they bought out his contract.” He was also familiar 

with another case that had recently occurred at Church ISD but had apparently been 

settled before the use of a hearing examiner from the state agency could be employed. 

This other case, according to hearsay, dealt with allegations of an educator who was 

accessing pornography from the internet at work. While the researcher did not research 

the details of this case, it can be assumed that the district may have had sufficient 

evidence of times the educator accessed pornography and therefore the educator may 

have determined that it was better for him to resign from Church ISD than to fight the 

charges.

Two other educators from Church ISD were also interviewed for this research, Dr. 

Edna Solis, the superintendent who replaced Dr. Oscar Gutierrez as superintendent, and 

one of the school board members, Mr. Ernesto Casas. Dr. Solis had been involved in 

educator dismissal proceedings at her previous job when she was a central office 

administrator, although not as superintendent. She did not have first hand experience 

with the process from which to speak noting that the few times that she had an issue with 

an employee, the employee resigned before it got to the grievance process. She said, 

“Once I developed a growth plan, rather than challenge it, they just resigned.”
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Church ISD school board member Mr. Ernesto Casas had been involved in two 

hearing examiner cases including the case of Dr. Oscar Gutierrez. He had been an 

incoming board member when some of the board members recommended that Dr. 

Gutierrez’s contract be terminated. He was not, he indicated, in favor of terminating Dr. 

Gutierrez’s employment contract.

Other stakeholders’ experiences with the new hearing examiner process varied. 

Superintendent Randy Smith from Olivarez ISD had overseen one case where the district 

was supported in their recommendation to dismiss an educator. Another superintendent, 

Mr. Roel Brown did not have any first hand experience with the hearing examiner 

process “because everything that when I’ve dealt with it, by that time the teachers resign, 

or it doesn’t get to that point” he said.

Another stakeholder attorney Dr. James Torres had been a part of five cases 

involving a hearing examiner, all in the Lower Rio Grande Valley area. He had worked 

as attorney of record on two cases and acted as consultant and had participated “behind 

the scenes” on three others. He pointed out that he had done many more non-renewal 

hearings than mid-contract terminations.

According to Dr. James Torres most non-renewal cases are overseen by the 

school boards because they choose not to give that authority to the state agency. He was 

not aware of any school district in the Lower Rio Grande Valley area that exercises the 

option of having an independent hearing examiner conduct the non-renewal hearings 

even though it is an option under the law. He spoke at length about the details in the new 

hearing examiner process and proceedings and since he is both an educator as well as an 

attorney, he was able to point to new aspects of the hearings that resemble a court of law.
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He stated that these cases are considered civil matters and that the standard used is a 

preponderance of the evidence. He also clarified the point that in Texas public school 

districts a continuing contract is the closest thing to tenure. He stated that for all three 

types of contracts (probationary, term, and continuing), if you wish to terminate 

employment during the contract term, during the year, the only process is a termination of 

contract and the only standards established by law are 1) a reduction in force and 2) good 

cause. Those are the only two ways that you can terminate somebody’s contract, again 

depending on which type of contract they have. For termination it doesn’t matter. In a 

mid-contract termination, the employee has the right to seek an independent hearing 

examiner.

Notably, Dr.Torres indicated that if districts selected to hire a hearing examiner 

for non-renewal cases, it would increase the number of cases heard by hearing examiners 

versus the school board because there are many more non-renewal cases than mid­

contract terminations. For the most part the practice is to let educators finish out their 

contracts, the district just does not renew them at the end of the year. This way the 

district and school board are not challenged if educators don’t have the option of a 

hearing examiner in a non-renewal. They do, though, still have the option of appealing 

the board decision of a local board hearing to the commissioner of education. Just like 

before, though, the record established at the local level is what is reviewed, there is no 

new (de novo) review of the record. He emphasized that this was a positive aspect of the 

hearing examiner process because as a school attorney, for example, if the district is 

dealing with a situation in January and someone, whatever the case may be, violated the 

law or policy or something and the district wants to remove them, what they do is to look
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at the case, and determine whether it is best to wait until the end of the school year to 

non-renew instead of terminating the employee in the middle of the year. According to 

Dr. Torres, “It costs less and it takes less time, it’s easier to non-renew, so most districts 

go that route.”

The three hearing examiners who were interviewed for this research also had 

varying experiences in their field and with the hearing examiner process. Hearing 

examiner Minerva Gonzalez discussed the difference between the number of cases she 

had actually overseen compared to those which get settled before a hearing takes place. 

“It happens a lot of times that I will get assigned a case and then it sort of fizzles out 

because the teacher and the school district have decided to settle the case” she said. A 

hearing examiner since 1997 she indicated that even though she cannot make a living off 

of the cases she is assigned, she cares about the subject matter and will continue taking 

the cases that are assigned to her.

Another hearing examiner, Carl Miller, also indicated that the process was very 

interesting to him, particularly because of his background in administrative law. “My 

background is the representation of cities and utility companies primarily before the 

Texas Natural Resource Conservation Commission (TNRCC) and the Public Utility 

Commission.” He also handles cases dealing with governmental law from which stems 

his interest in the administrative process; local government law kind of naturally led him 

into this program to get to see the process from the point of view of the judge or the 

hearing officer as opposed to a lawyer. He considers administrative law a paper 

intensive practice and says that from an attorney’s point of view he spends most of his 

time trying cases before agencies. In the context of the agencies regulatory jurisdiction
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he tries cases just as courthouse lawyers try cases in a courthouse. His knowledge, before 

he got into the hearing examiner program was “zero” and he got into the program in ’96 

or ’97 and immediately immersed himself into trying to leam the underlying law and his 

knowledge of it exclusively arises out of his work as a hearings officer in these cases.

Carl Miller also indicated that “the examiners have no interaction between each 

other and we really don’t know what is going on out there. Hearing examiners treat their 

assignments on a case by case basis but the thing that impressed him was how many of 

these cases do settle. “At least it is not unusual because I see the same thing in the court 

house in regular litigation, he said, but I was impressed with how many of these cases do 

settle on some term or another. He stated that almost all of the cases settle, and usually it 

is in mid-hearing. “You know, we take a day’s worth of evidence and then the case 

settles and then you never have to write an opinion and you just dismiss it. And around 

here, that seems to be the pattern.”

Hearing examiner Ray Wilkerson also discussed the high number of cases that 

have settled before a hearing is completed, or even initiated. “Most school cases are, or 

have been, good cause cases. A lot of them have settled. I would say that about twelve 

to fifteen cases assigned to me have settled.” He discussed the concept of summary 

judgment in connection with the cases that have settled. “O.K., basically this is a legal 

term that is used, it's from Texas Rules of Civil Procedure which says if  there are no fact 

issues in dispute then you can decide it on matter of law.” He mentioned two cases in 

other parts of the state where the cases were decided on motions for summary judgment 

which meant that actual hearings were not held. “We had telephone conference hearings 

and things of that nature but we didn't have to gather in one place because all the parties
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agreed that both of them had made motions for summary judgment and the facts were not 

in dispute and so we could handle them that way.” When parties agree on the facts, all 

you do take the law and apply it to the facts. There are no facts in dispute and the parties 

don't always agree entirely on the facts but they do agree on the major facts and when 

they file motions for summary judgment they're saying, both sides are saying that there is 

no fact issue in dispute and as a matter of law I'm entitled to win. According to Hearing 

Examiner Wilkerson when the two sides are saying the same thing and if  there really is 

no controlling fact that needs to be heard, then the case can be decided on the law. He 

said, “I can take those facts and say, you know, these are the main facts of this case and I 

can pretty much determine how to handle it.”

He also discussed his training experiences at the state agency. “They talk a lot 

about the ways to do things and better. The process and how to do it better. For 

example, last year they specifically told us, on our opinions, how to write them better.” 

They were trained on how to make their opinions clearer. For example, “the Roundrock 

case, I wrote it in six pages and I could have written it in sixty, but they want it short, 

they don't want to read sixty. And so it forces you to break it down into something that 

somebody can hopefully understand.”

Stakeholder Perceptions of the Historical Need for Hearing Examiner Legislation

Stakeholders who held administrative positions once again had more knowledge 

regarding historical information about the hearing examiner process. But, the non­

administrators (teachers) were also able to theorize that the hearing examiner law was 

connected to legislators’ attempts at positively reform teacher dismissal procedures in
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Texas. Teachers who said that they did not know exactly how the hearing examiner 

process came about indicated that it was probably mandated to provide impartiality in the 

process.

Superintendent Randy Smith offered the following explanation:

.. .the new hearing examiner policy came about due to the fact that the state was 
getting too many referrals from school districts.... The state decided to go with 
this new policy or this new examiner policy as a way to develop a more, I guess 
fair system.

Superintendent Roel Brown from Kings ISD was not sure about the origin of the 

hearing examiner stature. “I sure don’t know, I think, you know, there was some, I don’t 

know if the state felt or the legislature felt that teachers were being abused and I don’t 

know if the teacher organizations got together, and I’m sure they did and lobbied for 

this.” He called it a “cooling-off period” where he theorized that lack of proper 

documentation was probably a reason for the inception of the new law. “A lot of times 

the administrators do things and they do it in the heat of the moment and they really don’t 

have their ducks in a row.” According to Brown, superintendents need to ensure that 

everything is going on according to policy. He theorized that a lot of times the hearing 

examiners come in and find that policy has not being followed and they throw the case 

out or they rule in favor of the teacher. “I’ve never been involved with a hearing 

examiner. Like I said, by that time, teachers have resigned.”

Dr. Stan Lewis from Frankfort ISD theorized that the new hearing examiner 

policy probably came about as a compromise between what the teacher organizations 

were requesting, which was a hearing examiner type process for all non-renewals and 

terminations and what school boards and administrators’ associations were wanting, 

which resembled more the previous process where the school board serves as the hearing
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body. He indicated that the basic difference between the previous and present processes 

was the make-up of the hearing body; in the previous process board trustees oversaw 

teacher dismissal cases and the present hearing examiner process has an outside person 

take the place of the school board: “this outsider becomes the hearing body”. He also 

distinguished between non-renewals and termination hearings in that school boards 

retained the right to decide whether the board would oversee the non-renewal hearings or 

choose to surrender the responsibility to a hearing officer. Randy Smith from Olivarez 

ISD indicated that the previous process dealt mainly at the district level and then after 

you had gone through the district level your transcripts would be sent to the agency.

After transcripts were read at the agency, they would render decisions.

When asked why he thought reformers considered the need for hearing examiner 

legislation, Dr. Stan Lewis said that he did not think the word “reformers” necessarily 

applied; according to him, every change is not necessarily reform: “right now there are 

people that want to change it the other way and they probably consider themselves 

reformers as well. It’s more of a change than a reform”. He viewed this reform (or 

change movement) as more of a political episode where different groups, namely teacher 

organizations versus administrator and school board groups, lobbied for their interests.

He hypothesized that, as in most legislative rulings, it is the outlier cases that are 

presented as common stance and acted upon to bring about new laws, “that’s what 

happens all the time, is that we legislate for the outlier cases”. He speculated that 

oftentimes somebody does something and it is not right and a lot of times it creates 

legislation, “...that’s speculation on my part, so I’m not going to quote, but I’m 

just.. .having been in the arena for many years.” He speculated that teacher organizations
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lobbied for greater protection and school boards and administrators would have opted to 

stay with the previous process. Teacher groups were “probably able to highlight a few 

cases where either, whether in fact or in appearance, where an action on a teacher 

contract maybe wasn’t done in the best way or, for the right reason.” Dr. Lewis clearly 

stated that there probably wasn’t a real or necessary need to change the teacher dismissal 

process.

Dr. Gutierrez was the superintendent who had experienced the hearing process

from the perspectives of administrator, school board member, and educator. He said that

the new process “probably came about because a person (examiner) from the outside

would provide a more objective view of what’s going on.” Attorney Keith Saunders had

represented Dr. Gutierrez in his dismissal hearing while at Church ISD and was very

knowledgeable about the re-codification of the Texas Education Code in 1995. “The

hearing examiner process was a part of this re-codification,” said Keith Saunders. He

clarified the process by stating that the type of employment contract was the determining

factor in the outcome of each case.

It’s the end of the contract that’s different to all three. During the contract, it’s 
full due process hearing officer, period. At the end of the contract with the term, 
continuing contract, it’s just like a full-scale termination hearing, because they’re 
automatically renewed by the law. Too with term contract employees it’s Board 
hearing, unless the Board exercises the option to do full due-process and for 
probationary it’s just Board action, but you can file a grievance.

Saunders also indicated that there were some legislators that wanted to make it

easier for school districts to terminate employees. The current law, though, had not been

amended since 1995 and any change would have to wait until the upcoming legislative

session in January, 2005.
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School board member Ernesto Casas seemed to know the about the history of

tenure and teachers’ struggle for fairness:

Well, the hearing examiner came about in 1996 for reasons to hopefully resolve a 
lot of the problems that exist in school districts throughout the Valley and 
throughout the state for that matter. It was established for any kind of problems 
dealing with the administrative system and school policies in general that need to 
be dealt with in a fair manner.

Fred Salas, the teacher from Frankfort ISD indicated that he did not know where 

or how the idea of the hearing examiner process came about. “I did not have any 

exposure to that whatsoever” he said. And Ricardo Cantu, the teacher from Church ISD 

also indicated that he had first heard of the hearing examiner process when he was asked 

to participate in this research and he was not sure how the new process compared to the 

previous one.

Comparing the two processes, Emesta Casas stated that “The new hearing process is

the law and the rule of law is the rule of law.” He thought the new process was a fair way

because “there has to be some type of an organized manner as to which you can deal with

our teachers, our staff, our administrators and in a fair manner, and the hearing examiner

brings that to the table, so to speak.” He compared the new process to the previous one

and admitted that the new one differed from the previous process namely that today’s

administrators cannot dismiss someone without good reason. He said:

.. .there are still steps to be taken, there’s more concise and precise reasons (for a 
dismissal) that need to be made, and not for any blatant reason; there has to be a 
legitimate reason for dismissing educators. Now you have to have a legitimate reason 
for suspending. It is especially important now because there is greater accountability 
from the state educational agency.” “The state agency is looking at it from the legal 
standpoint and school boards and administrators have to know what they are doing.

Casas stated that he could only speculate as to why reformers may have perceived the

need for hearing examiner legislation. “Strictly from my vantage point, I think that
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maybe there were a lot of loopholes back then, in certain laws, and they wanted to cover 

up those little cracks, so to speak, so that the law could be implemented fully.” He 

also said that, “There were some individuals that abused of their power and authority; 

that is something that I don’t condone at all, and I think that that is one of the reasons that 

reform was legislated.” He thought that it was decided that school districts needed to 

move in a different direction. “I’m just thinking that’s what they thought at the time,” he 

said. Superintendent Randy Smith at Olivarez ISD concurred with Board Member Casas 

when he stated that he also thought it was necessary to make the hearing examiner 

process an option to curve school board abuse in educator dismissals and to make the 

process fair for everyone involved.

Hearing Examiner Minerva Gonzalez, although not certain about the origins of the 

hearing examiner law theorized that the process may have been a part of a state or 

national trend. Gonzalez, like the other two examiners related the new hearing examiner 

process to the administrative law process. She also indicated that her experience in 

administrative law motivated he to become a hearing examiner. “When I first started 

practicing law, which was in 1986,1 was a lawyer for the Attorney General’s office and 

my job was to represent agencies from around the state of Texas.” Some of the agencies 

she represented were licensing agencies like the medical board or the veterinarians’ board 

where she got a lot of exposure to administrative law. She also decided that the role of 

hearing examiner sounded very interesting and different. And that it would add diversity 

to her practice. She submitted the necessary paper work to be able to become a certified 

hearing examiner and said that it took a long time to get a response, probably about a year 

until everything “just seemed to fall into place”.
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“I think it (the hearing examiner process) probably tracks or arises out of some of the 

criticisms of the administrative process generally,” said Carl Miller. According to Miller:

...a great criticism of the administrative law process in all contexts not just education 
is that the agency staff, the agency bureaucracy tends to become a captive of its 
constituent regulated group and in the case of education that would be the school 
superintendents most likely in the local districts and because of this close, long term 
interaction between the agency staff and the local bureaucracy and the 
superintendents, I think there is probably a feeling that the coziness of that 
relationship over a period of years necessitated bringing in outside people to hear 
some of these cases. You know the bureaucracy never goes away, even on the local 
level, school boards come and go but the bureaucracy is there forever and the 
superintendents switch seats, you know, they might move from city to city, but they 
are there forever as superintendents generally and they, over their careers, build very 
close relationships with the agency bureaucracy which is also there forever.” “Even 
the commissioner of education comes and goes, every few years there is a new guy 
but the bureaucracy goes on forever. That cozy relationship is the cause for criticism 
and I say that not just in the context of education, but in the context of the 
administrative process generally.

He said that close relationships in bureaucracies are not unique to the education field.

“You know, you heard how close the Enron bureaucracy was to the PUC bureaucracy in

the context of energy; it is just a general criticism of the administrative process and if

anything, this hearing examiner program brings in outsiders into the mix and there is

probably some benefit in that.”

Dr. Oscar Gutierrez was not aware of the previous process as he had no prior

experience with it. He theorized though that the new process was more objective and he

could see where the system of due process would be more consistent and fair to the

person being questioned with the new process. Teacher Fred Salas said that he was not

sure how the new process compared to the previous one:

Vaguely, I can recall that with the old process, you really didn’t have a chance. It 
was pretty much left up to what the board wanted compared to the new process in 
which you do have more of a legal representation, somebody to help you out. And
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you really get to voice yourself, whether it be that the accusations hold water or the
accusations do not hold any water.

When asked if he knew how the new process compares with the previous one, Dr. 

Gutierrez stated that the present process came about probably because of fairness. “See 

anybody can come in here and excuse somebody of anything and they may have ulterior 

motives. Administrators cannot react to these things, they really need to look into the 

cases and look at them very carefully. Superintendents cannot overreact.” His 

experience has shown that people “just come in here and point fingers at people, just 

incredible things.” He has learned to give these events time to develop.

Hearing examiner Ray Wilkerson also could not say for sure how the hearing 

examiner process came to be but he said that it probably came about to introduce an 

independent outsider to the process. “I'm called an independent hearing examiner, that 

means I'm not on either side whereas in the process before as I understand it, the teachers 

would be in front of the people who had already fired them on the superintendent's 

recommendation.” School boards, he theorized, cannot easily reject a superintendent’s 

recommendation for dismissal because then they are in essence telling him that he was 

wrong, “ .. .in fact they're saying you're no good, superintendent, you made a mistake.

“So the board hires those superintendents and then basically they're going to go on with 

what the superintendent recommends which may or may not be the right thing to do. So I 

imagine the process evolved out of that, although I don't have any legislative history of it. 

It was already on the books when I came along.” He thought that the reformers probably 

had in mind that by using attorneys instead of doctors or CPAs or someone else that does 

not know what the law is, you would get someone who is qualified because of their trial 

experience. “The fact that I tried cases almost weekly for fifteen years certainly qualified
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me, at least in my own mind, to act as a judge. And that's where your training is at. 

Whether you're a judge or not, if I represented you, as you talk and tell me your 

problems, I'm thinking in terms of what the court will do with this case. We do that 

everyday. We try to apply the facts to the law. Sometimes rightfully and sometimes 

wrongfully.”

Attorney Dr. James Torres was technical in his response:

Well, I think the hearing examiner process is fairer. If you look from a due process 
point of view or a constitutional point of view rights authorized under both the Texas 
Constitution and the 14th amendment of the United States Constitution, the new 
process is fairer because a school board must vote to propose termination of an 
employee, so the school district, the board already has information. In my opinion 
they are already biased because they have made a decision to proceed with this 
process. So before 1996 when this law came into effect the only option was for an 
employee to seek a hearing before the very board that recommended their 
termination.

Torres thought that from an employee point of view that was very unfair and that bias

was decreased through the use of the hearing examiner process.

... I think it’s good, I think it’s fair, I think it has created less litigation for these 
matters. If you look at courts there were many, many cases on termination prior to 
this law going into effect. Now there are fewer. Most of them are handled through 
the process of the state agency. I’m not aware of any literature out there that says that 
in fact there are fewer termination cases in school districts than were there before, but 
going to the conferences. I go to many school law conferences, and I get updates on 
cases, and I see very few. Most cases that are now going to court are more on legal 
issues, violation of law, statutes, and things like that as opposed to the actual basis of 
termination.

When asked why he thought reformers deemed hearing examiner legislation

important, Attorney Dr. James Torres said:

The new hearing examiner legislation was just part of overall reform under Senate 
Bill 1 in 1995, so I think it just came as part of the package. If you look at the 
education code before 1995 the state agency was very top heavy and a lot of control 
was left at the state level. I think this process was an effort, overall Senate Bill 1 was 
to give more local control over to school districts, at the same time noting that there 
were inconsistencies across the board so I think it creates uniformity. Chapter 37 is a
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very good example, going off the subject a little. There was inconsistency among 
districts regarding the expulsion for possession of cocaine; whereas in one district a 
student would get expelled for possession, in another district the same student would 
just get a slap on the wrist. But under Chapter 37, now it is mandatory expulsion, 
discretionary expulsion, so the state agency giving these mandates and guidelines has 
been a part of this package of reform in 1995. So again this independent hearing 
process was part of the same.”

Jill Hastings from the state agency seemed to concur with Dr. Torres about the need 

to streamline the hearing examiner process. While she said that she could not speak for 

the reformers, “..one goal was to have an independent fact-finder in the system at the 

outset to avoid duplicate proceedings at the state level. At least some of the goal was to 

quicken the hearings process to allow both the district and the employee to know where 

they stand by the next fall.”

Hearing Examiner Minerva Gonzalez discussed some of the training requirements for 

hearing examiner. “You have to attend so many hours of continuing education pertaining 

to trial advocacy so that you can remain fresh with all of the rules o f civil procedure that 

apply because those changed not to long ago and a hearing examiner has to know that 

kind of law.” She cited some procedural examples when she said, “You have to be able 

to make a decision on whether, if there is an objection at a hearing, whether there is 

hearsay that is being introduced or whether the objection should be sustained or denied.” 

Gonzalez also discussed some of the timeline requirements that differ from the 

previous process.

I have 45 days from the date that the hearing is requested by the teacher to submit 
my proposal for decision. And oftentimes, more often than not, the teacher, the 
lawyer for the teacher, and the lawyer for the school district will submit a written 
agreement saying that they waive that 45 day period because they do not have 
time to do it within that 45 day period so that extends all the times and I just issue 
a new scheduling order for the whole pre-hearing matters. And so then the 
recourse is once my proposal for decision is issued an appeal can be taken to the 
school board and there is a very specific time period by which that has to be done.
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Hearing Examiner Gonzalez also alluded to the new roles of the school board

members. According to Gonzalez once a decision is issued, a copy is sent automatically

to the school board. The school board then has to consider the examiner’s decision and

they have to post notice of it under the open meetings act. The process specifically

dictates that the meeting must be held no later than the 20th day after the president of the

board receives the hearing examiner’s recommendations and the record of the hearing.

Part of the hearing examiner’s job therefore is to send the decision and the record of the

proceeding to the president of the school board.

At the meeting the board shall consider the hearing examiner’s recommendations

and shall allow each party to present oral argument although the parties may not present

additional evidence. They can only argue to the board and the board, by written policy,

may limit the amount of time for the argument and the policy must provide equal time for

each party. Policy also states that the board of trustees may receive legal advice from

their legal counsel during these proceedings. Not later than the 10 day after this

meeting, the board of trustees or the board sub-committee shall announce its decision that

includes findings of fact and conclusions of law and may include a grant for relief. They

can adopt, reject or change the hearing examiner’s findings of fact but if they decide to

change the hearing examiner’s findings it can only be done after reviewing the

examiner’s decision and their proposed changes must be supported by substantial

evidence. Hearing examiner Gonzalez clarified the standard of substantial evidence:

Substantial evidence means just a scintilla of evidence. If there is not 
contradicting evidence than that scintilla will be sufficient to uphold the decision 
in a district court. So even if you have one little reference of evidence and it has 
to be good evidence, it cannot be hearsay. If it is hearsay and it is objected to, 
then it is probably not going to be sufficient to uphold the decision. But it has to
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be good evidence and, it does not necessarily need to be a lot of evidence. It can 
just be a little bit of evidence.

She also thought that the reason they have independent hearing examiners is 

because of the amount of dismissal cases. The state could not handle them all so 

examiners had to be hired to alleviate the heavy docket. She theorized that the state 

divided the state into areas and ended up with approximately 55 hearing examiners in the 

state with three people assigned to the South Texas area.

Hearing Examiner Carl Miller compared the previous process with the current

one:

Well of course, the previous process involved the local school boards hearing 
evidence, hearing and deciding the cases, making their own fact findings and I 
think that probably varied widely over, throughout the state in terms of adherence 
to the law, in terms of concern for due process and in terms of how insulated the 
process was from local politics because, as you know, especially in small towns 
and in rural areas, education issues can be very high profile. Try firing a coach 
sometime, you know, if  you want to get somebody’s attention. So, I think the 
present process does away with that.

He also compared the education system to other public organizations:

Other agencies outside of education try to conduct their local hearings through 
state wide, through Austin or state agency hearing officers in many cases and that 
would involve sending a hearing officer to the local community and convening a 
hearing, the problem with that is that it is very expensive in a lot of contexts. 
Going back to some of the other agencies, TNRC and its predecessor agencies for 
many years, if they had say for example a waste discharge hearing, in El Paso or 
the Rio Grande Valley, they would send a hearing examiner down to conduct the 
hearing in the local community.” “The other alternative was to conduct the 
hearing in Austin and force these people to drag witnesses to Austin, which, in 
either way, it was very expensive. It created a lot of scheduling problems and it 
necessitated a large Austin bureaucracy to be able to do all that. So this program I 
think, works very well in the sense that it is not expensive to the state and, you 
know, because we do not work for the state and we are assigned on an as-needed 
basis and we go where the hearings are, for the most part and I think that that is an 
improvement over any other way to do it.
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Miller talked about the lack of legal expertise found in most school boards and the

how that deficiency in expertise makes people feel that that their rights may be violated.

He also discussed the fact that school boards are not well insulated from local politics,

which also creates a problem in many cases. He said:

So that has got its downside, and you have to remember, too, that a teacher’s 
contract is considered a property right, you know that is kind of an unusual 
concept in employment law. “It is kind of unique to teachers so you have 
substantial due process issues and the legal issues are huge so that, you know, if 
you have a situations where an elected school board sits as a judge essentially, 
and the prosecutor is likely to be the superintendent, there’s just a lot of room for 
significant lead where it is going to end up in the courthouse and end up costing 
more. The other way to do it is to have the state agency send a hearing examiner 
to the local community. It is expensive, and it requires a lot of hearing examiners 
that have to be employees so I think this is a good compromise to use these 
outside, independent hearing examiners.

Hearing Examiner Ray Wilkerson also stated that he thought the new process was

fair to educators and that the outcome often depended on the hearing examiner. He said

that since the educator risking to be dismissed was going before the very same school

board that had already contemplated or discussed a situation and had already accused or

had already accused or had already gone along with the superintendent’s

recommendation for dismissal.

So it's got to be more fair, I mean even if it has some flaws in it it's got to be more 
fair.” “Let's say that a district is wanting to dismiss an ineffective teacher, then I 
think that the process helps them to, helps the district and the school board, you 
know, in saying, in essence, O.K. here's this timeline, you've got thirty days to ..., 
then you have twenty more days, let's do this quickly... and if  in fact, it washes 
out, the hearing examiner decides, you know there is good cause, then the process 
has helped the district and the school board too. The teacher then has the 
opportunity to go somewhere else, so that helps too.”

Wilkerson also admitted that the agency timelines, like the forty-five day

requirement, are not always followed or enforced. Part of the problem he said was that

the parties had the option of waiving the timeline, which was often helpful because
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attorneys cannot realistically prepare for a hearing within that time allowance usually

because attorneys are very busy with other aspects of their practice. He said:

.. .the whole idea is to get this thing heard as quickly and get it on down the road.
I think that's the legislators' intent and the fact that we can waive it, that the 
parties can waive it, I've never had a case where one side insisted on the forty-five 
days and the other side wasn't agreeable to a waiver. All the lawyers get along on 
that, they want to have time to prepare.

When asked why he thought reformers considered it necessary to pass hearing 

examiner legislation Mr. Wilkerson also talked about the need for fair, impartial hearings. 

“Where it was formerly done by the school boards who had already acted on the 

superintendent's recommendation, the present process introduces a third person and the 

school board still retains some control; they can accept or reject my hearing examiner's 

rulings.”

Without much prior knowledge about the hearing examiner process, teacher 

Cindy Garcia thought that the present one offered greater fairness.

I’m assuming that before you just got a letter that said you’re fired and that’s it. 
You didn’t have a choice, it’s not like, well let me tell you my side of the story or 
what happened. My understanding is that now you have somebody coming in 
that’s a neutral party. You know, that is really hearing the situation on both sides, 
and maybe bringing up something that could be relevant to the person that’s being 
fired and against something that is being brought up by the board as to why that 
person’s getting fired.

She responded that educators are probably treated with greater fairness now 

because when you go against a school board and administration, “ ... that is wrong, it’s 

one against everybody else, so you feel your back is to the wall. But in this process it is a 

person from the outside so that makes a difference. You go in feeling helpless.” She said 

that when the school board hears the case they have already made a decision even before
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the hearing begins and therefore regardless of what the educator might say. The educator 

feels the new process offers . a little more comfort zone.”

When asked why she thought legislators found it necessary to legislate a new law, 

she replied that it was “ .. .probably to give an educator more of an opportunity to re­

establish him or herself because they work so hard to be in the profession.” She said that 

there were many loopholes that sometimes the educator has to go through. She went on 

to say that educators do so many things and a lot of times the administration or school 

boards who are not actually in the classroom with the educator and seeing what is going 

on with the kids, may be prone to a biased perspective. She felt that educators have much 

at stake and that their jobs are never easy. The educators need someone on their side and 

that is not often the case. A hearing examiner comes with an unbiased perspective and 

can therefore be more objective. According to Garcia educators just want to be treated in 

a fair and professional manner and that if faced with a dismissal hearing the educator 

could rest assured knowing that everything brought up in a hearing would be relevant to 

the situation.

Ricardo Cantu also alluded to the possibility of a biased school board:

In my opinion I think that there might be some people in the school board that 
have something against you personally. Maybe an incident that occurred between 
a child of a school board member or whatever, and when it comes time for a 
dismissal, they could take that into consideration and there could be some bias 
there to where in the new process you have a third party or someone who doesn’t 
know about what’s been going on so that I think it will be more of a fair choice I 
think.
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Implications of Hearing Examiner Legislation on Educator Dismissal Proceedings and 

Due Process of Law

Dr. Stan Lewis stated that the new process had certainly changed the role of the 

school board in that they become a sort of appeals body instead o f the actual adjudicator 

of fact and so “it’s certainly changed the boards’ role in these proceedings”. According 

to Dr. Lewis, the new process has changed the superintendent’s role very little officially, 

and unofficially, in some cases, it requires the superintendent, or his designee, to spend 

more time and invest more time in the cases and it has also required them to become 

more knowledgeable of (legal) court proceedings.

He believed that school boards have adequately responded to the new hearing 

examiner law: “ .. .they have followed it to the best of my knowledge”. He states that at 

Frankfort they never would have predicted that they would have the need to use a hearing 

examiner. As noted before, Frankfort ISD is known throughout the region as a stable, 

well run district. He thought that if  the Region I school districts were to be surveyed, one 

would find that “there’s quite a few (districts) that have never been through it. And, he 

thinks that many of them would say that they are dissatisfied with the hearing examiner 

process. The Frankfort ISD school board of trustees and administration would 

undoubtedly voice dissatisfaction with the new process, according to Dr. Lewis.

Dr. Lewis stated that he had also discussed the new hearing examiner process 

with his colleagues and he says that over, by and large, not only his colleagues, but also 

administrator associations and school boards are dissatisfied with the new process. 

According to King, school boards have viewed it more as two things: one, they viewed it 

probably as an unnecessary expense because it is expensive compared to the other
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process, and as an intrusion on the authority of the school board. Secondly, the quality of 

the hearing examiner rulings is questionable. He gives a case example where a hearing 

examiner denied a school board’s proposal to terminate an employee who had failed to 

report to work for days and never called in. That particular hearing examiner decided 

that good cause did not exist to dismiss the educator. To this case Lewis responded that, 

“Any person on the street would say, you know, a person doesn’t show up for work that 

many days and doesn’t call in and doesn’t have any excuse, you know, and the board of 

trustees certainly felt like that was a good enough reason, but that particular hearing 

examiner just didn’t think so”. From his personal experiences with the hearing examiner 

process and also from feedback from his colleagues, Dr. Lewis’ opinion of the quality of 

hearing examiners was definitely one of dissatisfaction.

To Lewis it seems that attorneys representing the educator can demand more time 

and attention to the client’s case through depositions and therefore now have an 

advantage that did not exist before. He recounted how he himself devoted over thirty 

(30) clock hours to the deposition of an educator; these 30 hours in addition to the time 

required to prepare for the depositions and actual hearing.

Dr. Lewis did not mention any changes to the manner in which Frankfort ISD 

affords due process of law to employees. According to Lewis the only change from the 

new law was that a hearing examiner becomes a component of due process and 

substitutes the school board. All of the employee’s rights to due process of law are still 

the same. Before, you had the same process where you would basically have some 

reason for taking the action and you’d have some preliminary conference with the teacher 

to make sure they understood the situation and you gave them some kind of notice in
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writing of the charges. They had the right to an attorney and would go before the board. 

To Dr. Lewis the process is the same except that you substitute the hearing examiner for 

the board in the actual hearing.

Dr. Gutierrez thought that board members are comfortable with the new process. 

“It seems like they use it, they access the process. I think that they look at it favorably”. 

When he was superintendent at Church ISD and faced with a personal termination notice, 

he selected the hearing examiner option because it was the school board that wanted to 

dismiss him and he felt they were not going to provide him with a fair hearing. To him, it 

was a power play and he felt you had to fight back with the same amount of power.

Superintendent Gutierrez pointed out the difference in the board’s role in 

dismissals with the new process, ”We now have a third party, because if you’re going to 

go to the Board for your appeal, well the Board is the one who’s trying to get rid of you. 

Well, in some cases, maybe the administration, but it could be that the board is also 

(trying to get rid of you).” He reasoned that with the new process you get a fourth party 

introduced into the process made up of the administrator, the Board, the educator and 

now an examiner to review the facts of a case. He stated that the new process has 

absolutely changed the way school districts afford due process of law. “As 

superintendent, you’re going to be bringing case after case. If you’re going to bring a 

case, you better have all of your supportive evidence in line, because you lose credibility 

otherwise.”

Dr. Gutierrez also said that board members have to “kind of listen to more of the 

evidence and more of the facts of each one of the cases. You use more information to 

make a better decision.” For educators the new process offers more protection and a
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more objective point of view with a hearing examiner versus the board as hearing body.

And, since the hearing officer is a trained attorney, who is usually very knowledgeable in

school law, it gives you a third point of view and more confidence that it’s going to be a

more objective process on both sides, whether you’re the subject of the hearing or

whether you’re part of the hearing in terms of listening to the case (for examples, school

board members or administrators).

Randy Smith from Olivarez ISD indicated that the new law had changed

everyone’s role to a degree because of the fact that there is now a heightened awareness

level to use fair dismissal procedures. “ .. .and because of that, it’s made everybody

cautious of the system, of the process, to make sure they cross their T’s and dot their I’s.”

According to Mr. Smith it is the educators’ roles that have changed the most but everyone

has been affected. All stakeholders have been affected, even the boards that have been

“stripped” of some authority:

And I should not call it authority, but abuse. .. .Stripped of them (the school 
board) being abusive of the old practice, of using the old process. This new 
process will circumvent that.” He felt that there was abuse on the part of the 
school board or school board members with the previous process. Classic 
example: a board decides to dismiss a superintendent or an administrator for “X” 
reasons and changes their policies to allow the administrator to operate in a 
certain way, knowing that the policy is being violated. They then turn around and 
use it against the educator.” “This is common practice even today. Even at this 
point, there is a district right now where that is happening.

Superintendent Randy Smith went on to say that he felt the new process had

changed the superintendent’s role in the sense that it has made the person more aware of

their leadership as a superintendent; in making sure that policies are followed and that

documentation takes place. Smith surmised that it is not so difficult to dismiss an

ineffective teacher if you will just document and have good cause to dismiss. He also
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indicated that the school boards he had worked with all seemed to want the present 

process in place because it keeps them out of trouble and from being judged as biased by 

the community.

“In my experience, I think that board members and educators have responded to 

this process very positively; at our district, okay, because there is a sense of fairness and 

people feel more trust in this particular process than in the past. School board members 

view this process positively.” He made a distinction between experienced and non­

experienced board members, “ .. .board members that are more tenured (experienced) 

seem to believe in the process better because they have seen the past. The new board 

members may be more prone to overreact”. He went on to say:

I disagree with superintendents who would rather have the previous process back. 
To me, it’s a feeling, I’m going to be open, a feeling of power. Thinking of doing 
your thing rather than someone else, you know, keeping the process clean and 
thinking it just gives them more power knowing that they can do their own 
process, you know and then just sending transcripts. .. .Hiring their attorney, 
hiring their own hearing officer rather than the state providing one. What’s the 
difference, I mean bottom line, the state provides one, that’s the difference instead 
of the district providing one. Naturally, it’s perceived by community, when the 
district hires a hearing officer, that the hearing officer will go in favor of the 
district. This other way, at least it will not be negatively perceived and hopefully 
it will be a non-biased decision.

Smith also pointed out some ways the new process has changed the way Olivarez 
ISD afford due process of law.

As a whole when we went to, when we started changing our process, it was due to 
the fact that other districts have had hearings and due to that our school attorney 
made recommendations for us to change our process and clean it up. Immediately 
the school attorney provided in-service on our procedures and brought out 
policies and asked us to revisit our policies and also our procedures. I’m thinking 
a lot of districts responded in that manner. I know the talk of the time was “have 
you done it (in-service)?

Board member Ernesto Casas also discussed some of the changes in the different 
stakeholders’ roles.
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Yes it has changed the board members’ role in teacher dismissals. The board 
members are in a very special position. The board has a lot of authority, much of 
which I think a lot of the board members themselves don’t understand, but the 
board has a lot of strength, a lot of power, because they are the one entity that 
even though they don’t get paid they have a lot of clout within the district because 
they are the ones representing the district.” “However there are some individuals 
that abuse of this power and authority; that is something that I don’t condone at 
all. Abusing of this power for political reasons is one thing that I personally don’t 
condone. And I think that that is one of the reasons that reform was legislated. 
They probably felt that this was going on a little bit too much in different parts of 
the state. That is strictly my opinion. It was decided that we needed to move in a 
different direction, I’m just thinking that’s what the reformers thought at the time. 
Casas said that board members are more cognizant of the decisions they make

about teachers and administrators. They are better aware of their boundaries and

expectations. “The new process has made us more aware of the decisions that we make

as board members as far as the teachers and administrators. Because board members

know that if they cross the line, there are certain consequences to be dealt with.” Casas

felt that dismissal hearings are now more “by the book”.

It’s like everything, when something new comes along there’s a certain resistance 
because we get used to doing things in a particular way for so many years. At the 
beginning board members felt like the new law was an imposition into their 
power and authority as school board trustees. I think the board members, at one 
point felt that they should not be told what to do because they are board members. 
You have to understand where that kind of thinking comes from. I had that 
myself and that comes from the thinking that people voted me in, people wanted 
me to make a change, people gave me the authorization, the power to do this so 
that’s why I feel that I’m doing right. Not that I want to fire everybody, but 
people have given me the right, they’ve given me the authority, therefore my 
judgment is my call. And with this definitely, initially it does feel like a certain 
type of infringement on your authority as a school board member.

Casas admits that letting go of the authority to dismiss all educators was not easy.

“I think that initially board members see the new hearing process as an infringement, but

then you sit back and you reflect and you think, well maybe perhaps let’s try this. But the

only thing, then, is how do we get the guarantee that the job is being done in the school

district?” He worried that if jobs are not being done adequately and appropriately and if
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everyone has to go through the hearing officer process, a situation of non-compliance 

may occur in the future. He said that with improvements in the evaluation process 

between the superintendent and the teachers, board members won’t feel as if they have to 

dismiss teachers. He promoted the idea of a very strict evaluation process. And not only 

have that tool, but implement it correctly because it does not do any good for anybody to 

have teachers, just because they have been there for many years, to not be held 

accountable.

Board member Ernesto Casas reflected on the case against Dr. Oscar Gutierrez,

then superintendent of schools at Church ISD.

Regarding the case against Dr. Oscar Gutierrez, then superintendent, I did not 
agree with the whole thing. I thought he was doing a good job. And I don’t 
believe in just getting rid of people. That’s another thing that the hearing 
examiner legislation has done, it has minimized the power of the school board 
because you have too much power and in these cases, it equalizes the power. 
When you bring in a hearing examiner, there’s a neutrality. In this case I 
certainly was not of the opinion that there was good cause. And it’s no secret, it’s 
public record that the commissioner ruled that the decision was based on 
capriciousness and maliciousness of the majority of the board. This is the 
commissioner of education himself. Some board members are not willing to give 
up the power and authority; but I am of the opinion that I gain nothing by firing 
my son’s math teacher in the middle of the school year. I gain nothing and I may 
lose a lot and my son will also lose a lot. It’s just not good practice.

Educator Fred Salas could not be sure of how board members may have reacted to

changes in the educator dismissal process. “I am not a board member and so I cannot say

for sure how they felt when this new process came along but I would tend to say that I

wouldn’t feel that my rights or my control would be totally taken away.” The new

process offers equal representation according to Salas and therefore he would not feel

that his rights as a school board member had been infringed upon by the new law. “As

long as I have an idea of what’s going on, I’ll be all right.”
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Dr. James Torres, the attorney, concurred with the other stakeholders:

This new law has definitely changed the role of the different stakeholders. I know 
that a lot of school districts are stressing documentation and preparation and just a 
thorough analysis of cases. We have to be much more careful these days, because 
now you are bringing an outside factor, independent hearing examiners, to look at 
these from a different point of view. And that causes the school district to try to 
eliminate any bias they may have against individual employees, so I think it has 
helped in that respect.

He thought about the case at Frankfort ISD where he defended one of the band

directors, Mike Farias. “Since the case at Frankfort ISD was the first hearing examiner

case ever held at that district, the district personnel did not know what to do. They didn’t

know how this process works, that’s just my opinion.”

From a school district point of view, I have seen administrators and school boards 
say, how dare they come and take this power away from us. In specific cases that 
I have worked on, again it is public information, Frankfort ISD vs Mike Farias, 
the independent hearing examiner comes in and makes a recommendation that 
there is no justification to terminate this person. Then the case goes before the 
school board as the process requires and the school board flatly refuses the 
examiner’s decision. You know, how dare this person comes here and tells us 
what to do. And that got that school district in a lot of trouble, in fact the decision 
made by the hearing examiner, the state agency, the commissioner said “you 
cannot substitute your own opinion, you cannot substitute the decision of the 
hearing officer without justification.” That case has been used as an example in 
legal conferences that I have gone to; that specific case, like you cannot do this. 
Once the hearing examiner makes his decision, the school board has to, you 
know, you cannot change a decision, which is what Frankfort ISD tried to do. 
They can challenge the decision of the hearing examiner, but they cannot change 
it. Basically the school district can accept or reject the decision of the hearing 
officer. Then it goes to the commissioner of education. And then from then on it 
can go to a court of law but what Frankfort did is they just completely substituted 
the decision of the hearing examiner in that particular case. And in my opinion it 
was just due to poor legal representation, the poor advice they got from their 
attorneys who had no knowledge of this process. The response in attitude of this 
particular school district may not have been that different, but as far as the action 
the school district took I think they were very wrong and again I attribute it to the 
poor legal advice that they received, since it was a new process.

From the state agency, Chief Administrator Jill Hastings did contribute that few

complaints were filed with the agency regarding the new hearing examiner process. She
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said that the concerns generally relate to the quality and performance of the hearing 

officer. Concerns are also filed about the cost of the process, since the district is required 

to pay the certified hearing examiner (up to $6400) when they are also paying their 

attorney. For the most part, according to Ms. Hastings, it appears that everyone has 

adjusted to the new system.

Dr. James Torres on the outcome of Frankfort ISD vs Mike Farias once it got to a 

district court:

It was very shocking to me that the Frankfort case had an entirely different 
outcome in a criminal legal courtroom. Of course I didn’t work on the criminal 
part of that, but from a, I guess, these are civil matters and there’s a 
preponderance of the evidence standard and the hearing officer said from a very 
low standard the school district could not basically prove that this guy violated his 
contract or any policies. But when it went to a court of law, in a criminal matter, 
from a beyond a reasonable standard, which is much higher, they were able to 
prove that he violated it. But again, it was, problems in that particular case were 
that number one, the administration didn’t handle the investigation properly and 
two, the way the attorneys handled it. Now I am confident that had it been a 
larger law firm that dealt with school law, the outcome would have been very, 
very different. I’m very confident of that. For example, in these types of hearings 
you have to establish that they violated a policy or a law but at no time, if you 
look at the evidence, did the school district ever offer policies that were violated. 
So that was a major flaw in their legal approach. In another case, a bigger law 
firm introduced school board policy, O.K., you violated this specific policy, this 
specific policy says you cannot do these things. So, it’s there, it’s in black and 
white. And what happened at Frankfort is that they failed to do that.

Torres also went on to say that he had worked with districts that feel the new

process is an improvement. In districts that he had challenged the hearing examiner

process was not accepted as well as in those which he was able to convince them that

district personnel should let an independent person come in and say whether or not the

district has met the standard to dismiss an educator.

Other stakeholders, like Roel Brown from Kings ISD, who had little experience

with the hearing examiner process had less to contribute about the topic. “I wouldn’t
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know but I do know that by the time it gets to that point, attorneys are involved. School 

attorneys, teacher attorneys, hearing examiners; and it becomes a legal matter. I really 

don’t know, I mean boards have a lot of power, they still have a lot of power.”

When asked whether she felt that administrators ever tried to influence her, she 

responded:

Well, influence is illegal, I cannot be subject to influence as a certified hearing 
examiner. I think that there is a lot of room for appearances of impropriety and 
we are told at trainings because basically my bills are paid by school districts, not 
by the state agency, that he districts might think that they have a special 
relationship with the hearing examiner. And we are actually admonished when 
we go to these trainings: “Do not call the school district directly and talk to them 
or any of the workers about your bills”. I write a letter to both parties and in that 
letter to both parties I instruct the attorney for the school district to affirm where 
the hearing is going to be. And then when the hearing is over and I have 
submitted my decision I will send my bill to the superintendent. He will forward 
it to whoever needs to pay.

Gonzalez had never had a problem with her bills not getting paid by the school

district. She thought that perhaps there was a feeling that there is a closer connection

between the school district and the hearing examiner because they are the ones that foot

the bill, but they are instructed that there cannot be. They are told that they must be

objective and cannot rule in favor of the school district just because they foot the bill.

She said that she did not feel as if she is working for the school district even if  they are

paying. She talked about one of her cases:

I know that at one of my hearings one of the attorneys for the school districts felt 
free to come talk to me outside the presence of the teacher and this teacher did not 
have his own attorney and I am not sure why except that maybe he did not have 
funds to hire an attorney or he was not a member of a union that provided him 
with legal services. And I just told him, you know what I just do not feel 
comfortable talking to you. This lawyer for the school district just felt 
comfortable talking to me one on one without the teacher present. And that is not 
allowed, you cannot have ex-parte communications. If you are talking about facts 
of the case you cannot talk one on one to the different parties. So I had to put a 
stop to that. It is not so much whether I can handle it. Sometimes, I think, the
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lawyers for the school districts feel like they can rub elbows with the hearing 
examiner and the truth is that it should not happen and it has never happened in 
any one of my cases nor would I allow it to happen. In fact the first letter I ever 
send out to the lawyers says I prohibit ex-parte communications. Any documents 
or phone calls to me have to include the other side.

Gonzalez talked about whether she thought school boards supported the new

hearing examiner process:

I think that school boards are supportive of the idea of hearing examiners. Even 
though the hearing examiner process takes away some of their power, the case 
ends up in their hands and they are free to adopt the decision or overturn it. I 
think that if  they had their ’drathers, they would just handle the case on their own 
and not have to worry about a hearing examiner. But it is very difficult to have a 
whole board serve as fact finder and law finder basically. Someone would have 
to be the judge of the rulings of the evidentiary rulings. Besides, the school board 
members are usually not lawyers and they are not going to for the most part know 
how to rule on evidentiary matters. And then they are a party to that so how can 
they be an independent judge of their own actions? It doesn’t make sense to me 
when you think of it logistically, they are a party to the action, they are hearing a 
case that they area a party to. How can a judge be a judge of a case that he is a 
party to?

She also responded that she felt that superintendents and educators were also 

supportive of the hearing examiner policy. According to Gonzalez school boards may 

fear allowing an outsider come in and make decisions for them because they feel they are 

ultimately responsible for everyone. They might fear that they are not keeping an eye on 

a teacher. She felt that educators are also supportive of the idea of a hearing examiner 

because teachers would prefer that their case go to a hearing examiner rather than going 

straight to the school board.

When asked about changes brought about by the new law on due process of law 

procedures, hearing examiner Minerva Gonzalez answered that several changes had taken 

place.

The hearing examiner serves as the gatherer of facts. He or she is the fact finder 
basically. And like the law says the school board cannot change the fact finding
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of the hearing examiner unless they find that, they have reviewed the record, or 
unless they find that there is not substantial evidence to support one of the facts 
that the hearing examiner makes. They cannot change the conclusion of law and 
they can change the request for relief but they cannot change finding of fact. And 
you have to have; your findings of fact have to support your conclusions of law. 
You cannot have a conclusion of law that there was a violation of board policy 
and not have a fact supporting that. What kind of fact existed to support a 
violation of board policy? So you have to have findings of fact, all of the facts 
laid out and they you have to have the conclusions of law.

Hearing Examiner Carl Miller also found positive responses by the different

stakeholders to the new hearing examiner law. “I am finding that most of the districts are

only to glad to turn those issues over to hearing examiners; they are very happy to bump

this to an outsider, especially in the more politically charged cases.” according to Miller

school boards that think they can hire and fire and like the control to do so must

remember that there is a review process and if they make legal errors they are likely to

get that teacher bounced back to them and the discharge process can take years.

I think it’s been very positively accepted, and I’ll give you an example in the form 
of a little war story. I had a hearing in another county where a coach was being 
proposed for termination for violating the school’s corporal punishment policy 
and for allegedly putting some false information in a ten-year old employment 
application with the district. And, this coach, was, by all accounts, very well 
liked by everyone in the community. He was a good, successful jr. high coach 
and when this allegation came up, the board proposed him for termination and 
kicked it to a hearing examiner. We went through a full-blown hearing, I rendered 
a decision, reinstating him just basically on the facts thinking that the district 
hadn’t proven its facts. And I expected it to be appealed because the district also 
has the right to appeal to the commissioner, you know, and take it up through that 
process. And nothing happened, and about a month later, I happened to run into 
the attorney for the school district somewhere and I asked him about whatever 
happened to the coach so and so. And he said, “Oh, he’s back on the job, 
everything’s fine.” And I said that I thought they’d appeal that to get rid of him 
and he said oh no, we didn’t want to get rid of him but now we can say that that 
idiot in Austin put him back in his job. It wasn’t us, it was that guy from Austin. 
And so everybody was happy. They fired him for violating the policy, I put him 
back and they blamed it on me. So that’s the way of diffusing local political 
issues, you know. Technically the coach had not lied on his application. As a 
matter of law he had not lied. By law, he was authorized to indicate on an 
application that a particular incident had never happened. And in that case, you
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